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HOW SECURE IS YOUR LANDLORD?
As a pub tenant you may be leasing from a pubco or other entity, who themself holds a lease from the property owners, i.e. the freeholder, thereby making you a “the sub-tenant” who is paying rent to an intermediate landlord, who pays (not necessarily the same) rent to the freeholder. 

But what happens to you if the freeholder either (a) accepts a surrender of the intermediate lease or (b) forfeits the intermediate lease for non-payment of rent or other breach of covenants?

Also, what happens to you if the intermediate landlord goes into liquidation and the liquidator disclaims the lease? He is entitled to disclaim i.e. avoid onerous contracts.

All of these situations happen on a regular basis within this sector and as a tenant or sub-tenant you need to be aware of your position and the steps you can take to protect your position.

1.
If the intermediate landlord surrenders the Lease, your interest is preserved and you become the direct tenant of the freeholder, but on the terms and conditions of the sub-lease.

2.
If the intermediate lease is forfeited by the freeholder, it is another story.  On the face of it, the sub-lease will also be forfeited and you may find yourself without a business, or premises.  You do have the right to apply to the Court for relief against forfeiture in this situation, BUT in granting relief, the Court will usually create a new Lease largely on the terms of the one forfeited, so, if the intermediate landlord was paying a higher rent than you and was in arrears, the Court may require you not only to meet those arrears, but also to pay the higher rent in order to obtain the new Lease.  

3.
If the intermediate landlord goes into liquidation and the liquidator disclaims the lease, which is likely if he can see no financial benefit in keeping it on, the disclaimer determines the rights and liabilities of the insolvent intermediate landlord in the disclaimed property. This includes its liabilities as landlord towards the sub-tenant, but the sub-tenant as a third party retains an interest in the disclaimed property and, subject to forfeiture as described below, can continue to occupy for the remainder of the term of the sub-lease. 

You will not occupy on the terms of the sub-lease and so cannot enforce the terms of the sub-lease against the superior landlord any more than the superior landlord can enforce against you.  However, the superior landlord could forfeit the disclaimed lease and the position would then be the same as in paragraph 2 above.

The sensible thing to do in either of the last two situations would be to contact the superior landlord direct and try to negotiate terms for a new lease direct to you.  

Contact Sue Scott by telephone on 01306 880110 or by email: s.scott@downslaw.co.uk.
Details of our full range of legal services can be found on our website at www.downslaw.co.uk
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